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ively or to the people.' The argument of counsel ignores the princi- 
pal factor in this article, to wit : 'the people.' Its principal purpose 
was not the distribution of power between the United States and the 
States, but a reservation to the people of all power not granted. 
. . . The powers affecting internal affairs of the States not 
granted to the United States by the Constitution, nor prohibited by 
it to the States, are reserved to the States respectively, and all 
powers of a national character which are not delegated to the 
National Government by the Constitution are reserved to the peo- 
ple of the United States." 

Such a reservation of powers as Article X assumes added im- 
portance when it is remembered that it is not to be narrowed by a 
technical construction but, like grants of power, is to be considered 
liberally so as to give full effect to its scope and meaning. Weston 
v. Charleston, 2 Pet. 449; Robbins v. Shelby County Taxing Dis- 
trict, 120 U. S. 489; Fairbank v. U. S. 181 U. S. 283. 

The petition of the government being disposed of, the court 
found that the damage done Kansas by the diversion of the water 
of the river had not been sufficient to justify the granting of an 
order restraining Colorado from using the water for irrigation pur- 
poses. 

The soundness of the doctrine reiterated by this case has long 
been apparent; and the enunciation of such views at this time is 
opportune as serving to bring vividly before the country the temper 
and conservatism of the Supreme Court. The forcible emphasis 
laid by the court upon the fact that ours is a government of dele- 
gated powers may serve as a significant hint to the numerous advo- 
cates of a further extension of Federal power. Also, it is conjec- 
tured, this decision will not be without its effect upon those who 
favor amending the Constitution. 

THE POWER OF THE LEGISLATURE OF A STATE OVER ANIMALS FER.E 
NATURE IN CAPTIVITY. 

The doctrine of the ownership- of wild game is, without doubt, 
an interesting one and a new phase of the question was brought up 
in the case of Dieterich v. Fargo, 104 N. Y. Sup. 334. Judge 
Houghton, in delivering the opinion of the court, decreed that the 
term "deer and venison," in a statute forbidding, with a few excep- 
tions, its transportation, included deer bought by the plaintiff in 
another state and kept in a fenced park. He applied the term 
"domestic" to such deer, but seemed to doubt the propriety of doing 
so. Judge Lambert dissented from the opinion of the court on the 
ground that the statute should not be construed as changing the 
common law any more than necessary and that the statute should 
be given the same effect as if it read "wild" deer. 

It seems to be a well-decided doctrine of American law that the 
wild game within a state belongs to the people in their collective 
sovereign capacity. The case of ex parte Maier, 103 Cal. 407, 
after stating the above doctrine goes on to say that wild game is not 
the subject of private ownership except in so far as the people may 
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elect to make it so; and they may, if they see fit, absolutely pro- 
hibit the taking of it, or traffic and commerce in it if it is deemed 
necessary for the protection or preservation of the public good. 
This doctrine cannot be said to be the meat of the discussion in the 
present case, but it is important that it be borne in mind in our short 
review of the subject. 

It may be interesting to view for a moment the ownership 
of game from a historical standpoint in order to ascertain how far 
animals ferae naturae are capable of domestication and to understand 
how it is that the court can decree that the game laws shall cover 
deer in captivity. 

Animals ferce natures were regarded by the Romans as belonging 
in common to the citizens of the state, and Merlin in saying 
{Repertoire de Jurisprudence, vol. 4, p. 128) that "Solon, seeing that 
the Athenians gave themselves up to the chase, to the neglect of the 
mechanical arts, forbade the killing of game," shows that such own- 
ership was recognized in an even earlier political community. 

The theory of the civil law is best illustrated by a passage from 
Pothier's Traite du Droit de Propriete, Nos. 27-28. He says that 
"In France, as well as in all other civilized countries of Europe, the 
civil law has restrained the liberty which the pure law of nature 
gave to everyone to capture animals who being in naturali laxitate, 
belong to no person in particular. The sovereigns have reserved 
to themselves and to those to whom they judge proper to transmit it, 
the right to hunt all game, and have forbidden hunting to other 
persons." 

In England Blackstone says : "Every man from the prince to the 
peasant has an equal right of pursuing and taking to his own use all 
such creatures as are ferae naturae . . . but this natural right 
as well as many others belonging to a man as an individual may be 
restrained by positive laws enacted for reasons of state or the sup- 
posed benefit of the community." 2 Bl. Comm. 4I0. "Undoubt- 
edly this attribute of government to control the taking of animals 
ferae naturae, which was recognized and enforced by the common 
law of England, was vested in the colonial governments, where not 
denied by their charters, or in conflict with grants of the royal 
prerogatives. It is also certain that the power which the colonies 
thus possessed passed to the States with the separation from the 
mother country, and remains in them at the present day, in so far 
as its exercise may be not incompatible with, or restrained by, the 
rights conveyed to the Federal government by the Constitution." 
Geer v. Conn., 161 U. S. 528. 

The present instance of deer in a park is an illustration of the 
qualified property in animals ferae naturae per industriam hominis. 
2 Blackstone 391. This qualified ownership in an individual is not 
inconsistent with the theory of the ownership of wild animals being 
in the state for the benefit of the people in common. This is true 
because the police power still gives the state a method of control 
over the deer and moreover, this ownership continues only while 
they are within the particular person's power, and if at any time 
they regain their natural liberty, his property instantly ceases ; unless 
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they have animum revertendi; which is only to be known by their 
usual custom of returning. 2 Blackstone 382. It can hardly be 
claimed the deer in the present case have this animum revertendi 
and their wild nature is little if any changed. Moreover, they come 
within Bouvier's definition of game as being "Birds or beasts of a 
wild nature, obtained by fowling and hunting." 

So it would seem that they were still animals ferce naturce and 
would be covered by the statute even if the term "wild" were read 
into it before "deer and venison" as the plaintiff maintained it should 
be. But the court decided that the statute was undoubedly meant 
to cover such cases as this, where the deer were animals ferce nat- 
ures but in captivity. 

It must be acknowledged however, that, while they are under a 
person's control, they are as much under the protection of the law 
as if they were absolutely and indefeasibly his, 2 Bl. Comm. 393; 
and yet the police power residing in a state gives it control over the 
game within it, Geer v. Conn., supra; and the deer in captivity would, 
without doubt, be subject to such power. For even granting they 
are domesticated they would be within Bouvier's definition of game 
given above. 

The principal case decides that the statute means domesticated as 
well as wild deer. Moreover, the deer did not lose their character 
as game by being in a park and it is, according to our theories, 
within the power of a state to exercise control over its game by 
reason of its police power. The plaintiff's property right was 
therefore subject to this power of control. 



